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A Federal Tax Perspective On Judge Kavanaugh 

By Mary Monahan and Bradley Seltzer (July 16, 2018, 10:40 PM EDT) 

Judge Brett Kavanaugh’s nomination to the U.S. Supreme Court has prompted a 
collective deep dive into his nearly 300 opinions for the U.S. Court of Appeals for 
the District of Columbia Circuit, in search of indications on how he might rule as a 
justice. An examination of Judge Kavanaugh’s federal tax and statutory 
interpretation opinions reveals that, although Judge Kavanaugh has not 
confronted many substantive federal tax issues, his approach to tax cases is 
consistent with his general philosophy of statutory interpretation. 
 
Judge Kavanaugh focuses closely on the text of a statute and seeks to find clarity, 
rather than ambiguity, in the terms used. He tends to avoid the two-step analysis 
of Chevron U.S.A. Inc. v. Natural Resources Defense Council Inc. In reviewing 
regulations and instead focuses on whether the text of the statute authorizes the 
agency to take a particular regulatory position.[1] Under step one of Chevron, the 
court determines if the statute is clear, and if so, whether the regulation conflicts 
with the statute. Under step two, if the statute is ambiguous, the court determines 
whether the regulation is a reasonable interpretation of the statute. He believes 
that Chevron deference is only appropriate where the statute authorizing the 
regulation explicitly delegates decisions to the federal agency in question. The 
application of this analysis to tax cases is not clear. Internal Revenue Code Section 
7805(a) explicitly authorizes the U.S. Department of Treasury to prescribe all 
“needful” rules for enforcement of the code. Would Judge Kavanaugh view this 
requirement as an implicit authorization of every Treasury regulation? This seems 
unlikely. But would requiring a separate authorization for each Treasury regulation 
overturn Mayo Foundation for Medical Ed. & Res. v. United States, referenced 
below, which held that all Treasury regulations be treated equally in determining their validity? 
 
Judge Kavanaugh also strictly applies the Anti-Injunction Act to prevent pre-enforcement review of tax-
related rules, including penalties and Internal Revenue Service procedural pronouncements. This will be 
unwelcome news for taxpayers seeking to challenge the IRS before going through the deficiency or 
refund process. 
 
The following is a snapshot of Judge Kavanaugh’s federal tax decisions. 
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Substantive Federal Tax Issues 
 
The conventional wisdom is that the Supreme Court dislikes tax cases.[2] Judge Kavanaugh may not 
dislike them but he seems to have been largely successful in avoiding significant substantive tax issues. 
 
The vast majority of tax cases on which Judge Kavanaugh has participated involve pro se individual 
taxpayers and, in almost all cases, the D.C. Circuit has affirmed the lower court’s holding for the 
government, per curiam.[3] Only two substantive tax cases, one discussed below and the other involving 
a levy, appear to have a panel opinion written by Judge Kavanaugh.[4] Judge Kavanaugh appears to have 
participated in only three criminal tax cases, all relating to sentencing.[5] Finally, Judge Kavanaugh 
dissented from an opinion affirming a preliminary injunction in a due process clause challenge to a 
penalty relating to the delivery of tobacco products.[6] 
 
Judge Kavanaugh’s opinion in Park v. Commissioner  [7] provides a small window into his thinking about 
tax issues. The issue in Park was whether a non-resident alien slot machine gambler could net gambling 
winnings and losses for each gambling session. Although the taxpayer’s total gambling losses for the 
year exceeded his winnings, the taxpayer did not present evidence of his winnings and losses for each 
gambling session.[8] Gambling income of non-resident aliens is subject to a 30 percent withholding tax 
under Section 871, and non-resident aliens are prohibited, under Section 873, from recognizing personal 
gambling losses. Relying on Court of Federal Claims precedent,[9] the U.S. Tax Court held that the 
taxpayer was taxable under Section 871 with respect to his gross gambling winnings and sustained the 
imposition of an accuracy-related penalty.[10] 
 
The tax regime applicable to U.S. persons allows losses from wagering transactions to the extent of the 
gains from such transactions.[11] In the context of slot machine gambling, the IRS has interpreted this to 
mean that gains are determined when a gambler redeems their tokens and the gains and losses from 
that session are netted.[12] Judge Kavanaugh’s opinion determined that the IRS approach for U.S. 
persons was a reasonable interpretation of the term “gains” as used in Section 871, and that there was 
no basis for defining gains in this context in a different way for non-resident aliens. The opinion 
distinguished the non-binding Court of Federal Claims precedent as applying only to per-year netting 
rather than per-session netting. The court vacated the accuracy-related penalty and remanded the case 
to the Tax Court for a determination of the per-session winnings and losses.[13] The parties 
subsequently settled the case. 
 
Judge Kavanaugh’s approach in Park is consistent with his philosophy, discussed in more detail below, 
that the text of a statute generally has a plain meaning and that the same term used in different 
provisions of the code should ordinarily have the same meaning. Park is also notable for its approach to 
the evidence. The taxpayer in Park had the opportunity to present per-session information to the Tax 
Court but did not. Under these circumstances, the D.C. Circuit could have affirmed the Tax Court’s 
holding on the ground that, even if per-session netting was the proper rule, the taxpayer had failed to 
meet the burden of showing his net per-session gambling results. Instead, the opinion articulated the 
proper standard and remanded the case to give the taxpayer another chance to present the required 
evidence. 
 
Disclosure of Chief Counsel Advice 
 
Judge Kavanaugh was on the panel, but did not write the opinion, in one iteration of the long-running 
battle between tax analysts and the IRS regarding disclosure of Chief Counsel Advice. The unanimous 
panel opinion by Judge Henderson in Tax Analysts v. Internal Revenue Service relied solely on the text of 



 

 

Section 6110 to determine that advice prepared under the IRS “two-hour rule”[14] nevertheless met the 
definition of “Chief Counsel Advice” required to be released to the public.[15] Although the opinion does 
not reveal Judge Kavanaugh’s thinking specifically, it does point to a willingness to hold the IRS to the 
terms of the statute. 
 
Tax-Related Pre-Enforcement Challenges 
 
A new wave of tax cases has sought to apply the provisions of the Administrative Procedure Act[16] to 
tax regulations. Some taxpayers have brought pre-enforcement actions under the APA rather than 
traditional actions to contest a deficiency or obtain a refund.[17] The recent decision in Chamber of 
Commerce v. IRS, which invalidated the temporary anti-inversion regulations, was one such case.[18] 
Although APA actions are common administrative law proceedings, a review of Treasury regulations in 
an APA action poses additional complications in the form of the Anti-Injunction Act, which bars any suit 
brought “for the purpose of restraining the assessment or collection of any tax.”[19] 
 
In a lengthy dissent in Seven-Sky v. Holder, involving a pre-enforcement challenge to the Affordable Care 
Act individual mandate penalty, Judge Kavanaugh argued that the Anti-Injunction Act prevented the 
courts from considering a pre-enforcement challenge to the validity of a penalty which was assessed and 
collected as if it were a tax.[20] Judge Kavanaugh viewed the timely self-assessment and collection of tax 
as vital activities which must be protected from judicial interference.[21] After assessment, a taxpayer 
may contest the tax in a refund or deficiency proceeding, but a pre-enforcement challenge raised the 
possibility that the budget and appropriations process could be derailed while the litigation was 
resolved.[22] Judge Kavanaugh took the position that, if an amount is assessed and collected as if it 
were a tax, the Anti-Injunction Act applies to that amount in the same manner as if it had been a tax.[23] 
In a later case, the Supreme Court did not find the Anti-Injunction Act to be a bar to reviewing the ACA 
individual mandate, holding that, although the penalty would be assessed and collected as if it were a 
tax, it was a penalty rather than a tax for purposes of an Anti-Injunction Act analysis.[24]  
 
In Cohen v. United States,[25] the D.C. Circuit held that the IRS refund mechanism for excessive 
telephone excise tax was invalid under the APA. Judge Kavanaugh’s dissent argued that the suit should 
be barred by the APA itself, which forecloses suits where the complainant has an adequate alternative 
judicial remedy. Judge Kavanaugh believed that a refund suit provided the taxpayer with an adequate 
opportunity to contest the refund procedure and obtain a larger refund.[26] Although the dissent does 
not invoke the Anti-Injunction Act, it makes Judge Kavanaugh’s position clear that the validity of tax 
regulations can be contested only after the regulations are enforced.[27]  
 
The Anti-Injunction Act resurfaced in Judge Kavanaugh’s majority opinion in Florida Bankers Association 
v. U.S. Department of Treasury, a pre-enforcement challenge to a penalty imposed on U.S. banks that 
failed to report interest paid to foreign account holders.[28] Judge Kavanaugh’s majority opinion 
reiterated his position in the Seven-Sky dissent. His position was that a penalty which is assessed and 
collected as if it were a tax should be treated as a tax for purposes of the Anti-Injunction Act and thus 
could not be challenged prior to enforcement. 
 
If Judge Kavanaugh is confirmed to the Supreme Court, he can be expected to continue to raise the Anti-
Injunction Act with respect to pre-enforcement tax-related challenges. This may spell trouble for 
taxpayers that would rather not go through the deficiency or refund processes and supports the IRS in 
its mission of tax collection. 
 
 



 

 

Limits on Regulatory Authority 
 
In Mayo, the Supreme Court held that Treasury regulations, including those issued under the general 
grant of authority in Section 7805(a), should be analyzed under the two-step analysis articulated 
in Chevron.[29] This development was a reversal of decades-old precedent, which accorded a somewhat 
lesser level of deference to “interpretive” regulations issued under the general grant of authority in 
Section 7805(a).[30]  
 
Judge Kavanaugh, however, views the Chevron analysis with a jaundiced eye — as an invitation to “an 
extremely aggressive executive branch philosophy of pushing the legal envelope.”[31] He writes that 
this creates a separation of powers problem: “In many ways, Chevron is nothing more than a judicially 
orchestrated shift of power from Congress to the Executive branch.”[32] His preference appears to be to 
avoid a Chevron analysis entirely, through a judicial determination that the statute is clear and provides 
a resolution to the issue.  
 
Judge Kavanaugh believes that a court can determine a statute to be clear even if there is a substantial 
argument that the statute is ambiguous. He has written: ”I probably apply something approaching a 65-
35 rule. In other words, if the interpretation [of the statute] is at least 65-35 clear, then I will call it clear 
and reject reliance on ambiguity-dependent canons.[33] This approach is evident in a number of Judge 
Kavanaugh’s opinions.[34] If a court determines that the statute is clear, any regulation in conflict with 
the judicially determined clear meaning would be unauthorized. Judge Kavanaugh believes that 
a Chevron analysis is only appropriate where the statute uses broad and open-ended terms like 
“reasonable,” “appropriate,” “feasible” or “practicable.”[35] 
 
Once it has been determined that a statute is clear, Judge Kavanaugh’s opinions frequently turn to a 
determination of whether the regulation at issue is clearly authorized by the statute, rather than to 
a Chevron step One analysis. This is the case not only for “major rules” of great economic and political 
significance, but also with respect to more mundane rules.[36]  
 
This type of analysis was evident in Judge Kavanaugh’s opinion in Loving v. IRS, which invalidated a 
Treasury regulation governing tax return preparers.[37] The statute authorized Treasury to “regulate the 
practice of representatives of persons before the Department of the Treasury.”[38] Judge Kavanaugh’s 
opinion determined that the statute was clear and that tax return preparers were not “representatives” 
according to a dictionary definition. Moreover, preparation of a tax return was not “practice before” the 
Treasury because this language should be interpreted consistently with other statutes using the same 
term, as referring to practice during an adjudicative proceeding. Because a tax return is a self-
assessment which does not involve a proceeding, the return preparer would not be considered to 
practice before the Treasury.[39] Although the focus was on whether the statutory text authorized the 
regulation, the opinion concludes with “Chevron parlance” and states that the regulation failed both 
step one and step two.[40] 
 
In deciding Loving, Judge Kavanaugh was not confronted by a regulation which was authorized by the 
general grant of authority in Section 7805. The regulation at issue there was authorized under U.S. Code 
Title 31 rather than Title 26. It is not clear how Judge Kavanaugh’s analysis of agency authorization 
would apply with respect to tax regulations, since all tax regulations are authorized by Section 7805(a). 
 
 



 

 

Conclusion 
 
If the conventional wisdom is true, as the junior justice, if he is confirmed to the Supreme Court, Judge 
Kavanaugh may be assigned a greater share of the dreaded tax cases. Taxpayers should not count on 
being able to challenge IRS actions pre-enforcement. But his approach to limiting agencies’ regulatory 
authority may ultimately be beneficial to taxpayers seeking to challenge regulations. 
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